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¢ This case is pending review in the United States Supreme Court
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e Pending Supreme Court cases

RECOMMENDED FOR FULL-TEXTPUBLICA TION
Pursuant to Sixth Circuit Rule 206
ELECTRONIC CITATION: 2000 FED App. 0304P (6th Cir.)
File Name: 00a0304p.06
UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

Kentucky Association of Health Plans, Inc.; Advantage Care, Inc.; Aetna Health Plans of Ohio, Inc.;
Choicecare Health Plans, Inc.; FHP of Oth Inc.; HMPK, Inc.; HPLAN Inc.; Humana Health Plan, Inc

‘ No. 98-
Plaintiffs-Appellants, | 6308

-V

George Nichols, I1I, in his official capacity as Commissioner of the Kentucky Department of Insurance,

Defendant-Appellee.

Appeal from the United States District Couﬁ
for the Eastern District of Kentucky at Frankfort.
Nos. 97-00024--Joseph M Hood, District Judge.

| Argued: September 20, 1999

Decided and Filed: September 7, 2000
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-Kentucky Association of Health Plans v. Nichols Page 2 of 28
A Before: KENNEDY and NORRIS, Circuit Judges; HOLSCHUH,@ District Judge.

COUNSEL

ARGUED: Robert N. Eccles, OMELVENY & MYERS, Washington, D.C., for Appellants. Shaun T. Orme,
KENTUCKY DEPARTMENT OF INSURAN CE, Frankfort, Kentucky, for Appellee. ON BRIEF: Karen M. Wahle,
O'MELVENY & MYERS, Washington, D.C., Barbara Reid Hartung, GREENEBAUM, DOLL & MCDONALD,
Louisville, Kentucky, for Appellants. Shaun T. Orme, Anna R. Gwinn, KENTUCKY DEPARTMENT OF
INSURANCE, Frankfort, Kentucky, for Appellee. :

HOLSCHUH, D. J., delivered the opinion of the court, in which NORRIS, J., joined. KENNEDY, J. (pp. 38-61),
delivered a separate dissenting opinion with respect to Part III of the majority opinion.

OPINION

HOLSCHUH, District Judge. Plaintiffs are seven health maintenance organizations (HMOs) licensed under the laws
of Kentucky, and the Kentucky Association of Health Plans, Inc., a non-profit association organized to promote the
business interest of its HMO members (hereinafter referred to as "plaintiffs"). Plaintiffs filed this action against George
Nichols IIT ("defendant"), in his official capacity as Commissioner of the Kentucky Department of Insurance. Plaintiffs .
argued that Kentucky Revised Statutes Annotated §§ 304.17A-1 10(3) and 304.17A-171(1)-(8) (Banks-Baldwin 1995),
should be found preempted by the Employee Retirement Income Security Act of 1974 ("ERISA"), and sought
injunctive relief from their enforcement. Both parties moved for summary judgment. The district court denied plaintiffs'
request for summary judgment and granted defendant's cross-motion for summary judgment, concluding that §§
304.17A-110(3) and 304.17A-171(2) were saved from preemption by ERISA because they "regulated insurance" under
ERISA's savings clause. Plaintiffs assert that the district court erred in this conclusion.

L The State Statutes

~ In'1994, the Kentucky General Assembly enacted the Kentucky Health Care Reform Act (the "Act"). The Act
contained an "Any Willing Provider" provision that stated: "Health care benefit plans shall not discriminate against any
provider who is located within the geographic coverage area of the health benefit plan and is willing to meet the terms
and conditions for participation established by the health benefit plan." Ky. Rev. Stat. Ann. § 304.17A-1 10(3) (Banks-
Baldwin 1995). The Act defined a health benefit plan as: - (rpeled)

[Any] hospital or medical expense policy or certificate; nonprofit hospital, medical-surgical, and health
service corporation contract or certificate; a self-insured plan or a plan provided by a multiple employer
welfare arrangement, to the extent permitted by ERISA; health maintenance organization contract; and
standard and supplemental health benefit plan as established in KRS 304.17A-160. § 304.17A-100(4)(a)
(Banks Baldwin 1995). ' ‘ (rejesled)

In 1996, the Kentucky General Assembly added §§ 304.17A-170 and 171 to the code. The additions specifically
regulate how "health benefit plans" can interact with chiropractors. (1) Not only does the statute contain an "any willing
provider" provision addressed particularly to chiropractors,(2) but it also imposes various additional requirements on
health benefit plans that include chiropractic benefits. (3) See § 304.17A-171.

In April of 1997, plaintiffs filed suit in the Eastern District of Kentucky, requesting that‘§ 304.17A-110(3) and
§ 304.17A-171 (for convenience we will collectively refer to § 30%. 1;%{-0191 0(3) and § 304.17A-171(2) as Kentucky's
v ;

http://wWw.lawmemo.com/emp/docs/6/nichols.htm 06/11/2003



-Kentucky Association of Health Plans v. Nichols Page 3 of 28

"AWP" laws) be declared, among other things, preempted by § 514(a) of ERISA, 29 U.S.C. § 1144(a). Plaintiffs
‘moved for partial summary judgment on the issue and Commissioner Nichols cross-moved for partial summary
‘judgment as well. The district court determined that while the Kentucky AWP laws were related to employee benefit

~ plans under ERISA § 514(a), they regulated the business of insurance and therefore fell under the saving clause of §

514(b), 29 U.S.C. § 1144(b)(2)(A). The court thus granted partial summary judgment in favor of Commissioner
Nichols and determined its order to be final and appealable. This appeal followed.

Sections 304.17A-110(3) and 304.17A-100(4)(a) were repealed by the Kentucky legislature effective July 1, 1999.
The parties acknowledge that this appeal is not moot, however, as the legislature, through House Bill No. 315 (Ky.
1998), replaced the repealed provisions with the same requirements, but substituted the term "health insurer" for
"health benefit plan" in its any willing provider provision, now located at Kentucky Revised Statutes Annotated
§ 304.17A-270 (Banks-Baldwin 1999). The Bill's definition of "insurer" was codified at Kentucky Revised Statutes
Annotated § 304.17A-005(22) (Banks-Baldwin 1999), which defines "insurer" as:

[A]ny insurance compar;y; health maintenance organization; self-insurer or multiple employer welfare
arrangement not exempt from state regulation by ERISA; provider- sponsored integrated health delivery
network; self-insured employer-organized association, or nonprofit hospital, medical-surgical, dental, or
health service corporation authorized to transact health insurance business in Kentucky.

The parties having agreed that this appeal is not rendered moot by the new language used in the present statutes, the
court will consider the AWP laws in their present form in the court's analysis of their validity, rather than adjudicating
the validity of repealed statutes. ‘

The chiropractic provisions contained in § 304.17A-171 and § 304.17A-170 were left intact by House Bill No. 315
and continue to remain unchanged.

The issue of the potential preemption of §§ 304.17A-270 and 304.17A-171(2) by ERISA is therefore properly
before this court.(4) We review a district court's decision to grant summary judgment de novo, applying the same test as
that employed by the district court. Wathen v. General Elec. Co., 115 F.3d 400, 403 (6th Cir. 1997). Summary
Jjudgment is proper if there is no genuine issue of material fact and the moving party is entitled to a judgment as a
matter of law. See Schachner v. Blue Cross & Blue Shield of Ohio, 77 F.3d 889, 892-93 (6th Cir. 1996).

II. Preemption

We are required by this appeal to define vthe boundaries of preemption under ERISA § 514 (a) and (b), 29 U.S.C.
§ 1144(a) and (b). Section 514(a), the preemption provision, reads: - '

Except as provided in subsection (b) of this section, the provisions of this subchapter and subchapter III of
this chapter shall supersede any and all State laws insofar as they may now or hereafter relate to any
employee benefit plan described in section 1003(a) of this title and not exempt under section 1003(b) of
this title (emphasis added).

Section 514(b)(2)(A), the "savings" provision, reads:

Except as provided in subparagraph (B), nothing in this subchapter shall be construed to exempt or relieve
any person from any law of any State which regulates insurance, banking or securities. '

Section 5 14(b)(2)(B), the "deemer" provision, reads:

Neither an employee benefit plan described in section 1003(a) of this title, which is not exempt under
section 1003(b) of this title (other than a plan established primarily for the purpose of providing death
benefits), nor any trust established under such a plan, shall be deemed to be an insurance company or other
insurer, bank, trust company, or investment company or to be engaged in the business of insurance or

http://www.lawmemo.com/emp/docs/6/nichols.htm ‘ 06/11/2003
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banking for purposes of any law of any State purporting to regulate insurance companies, insurance
y . contracts, banks, trust companies, or investment companies.

The federal courts have addressed the scope of ERISA's preemption of State law on numerous occasions; however,
the wording of the Act combined with the obvious federalism concerns involved have made it difficult to discern clear
boundaries. Many courts, including the Supreme Court, have commented on the vexingly broad and ambiguous nature
of the provisions.(5) Despite such interpretational difficulties, we must determine whether Kentucky Révised Statutes
Annotated §§ 304.17A-270 and 304.17A-171(2) (Banks-Baldwin 1999) "relate to" employee benefit plans covered by
ERISA. If so, then the provisions are preempted, unless they fall under ERISA's saving clause as laws regulating
insurance. _

ERISA is a comprehensive act designed to regulate employee welfare and pension benefit plans, including those that
provide "'medical, surgical, or hospital care or benefits' for plan participants or their beneficiaries 'through the purchase
of insurance or otherwise." New York State Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S.
645, 650-51, 115 S. Ct. 1671, 1674, 131 L. Ed. 2d 695, 702 (1995) (discussing and quoting ERISA § 3(1),29US.C. §
1002(1)). To assure that the regulation of employee welfare benefits would remain an area of exclusive federal concern,
Congress passed § 514(a) of ERISA, the preemption provision. :

The Supreme Court has specifically found that in passing § 514(a) it was Congtress' intent:

to ensure that plans and plan sponsors would be subject to a uniform body of benefits law; the goal was to
minimize the administrative and financial burden of complying with conflicting directives among States or
between States and the Federal Government . . ., [and to prevent] the potential for conflict in substantive
law . . . requiring the tailoring of plans and employer conduct to the peculiarities of the law of each
jurisdiction.

Travelers, 514 U.S. at 656-57, 115 S. Ct. at 1677, 131 L. Ed. 2d at 706 (alteration in original) (quoting Ingersoll-Rand
Co. v. McClendon, 498 U.S. 133, 142, 111 S. Ct. 478, 484,112 L. Ed. 2d 474, 486 (1990)). In discussing the
preemption provision, the Court has variously noted its extreme breadth, terming it "clearly expansive," "broad [in]
scope," "broadly worded," "deliberately expansive," and "conspicuous for its breadth." California Div. of Labor
Standards Enforcement v. Dillingham Constr., N.A., Inc., 519 U.S. 316, 324, 117 S. Ct. 832, 837,136 L. Ed. 2d 791,
.799 (1997) (internal citations omitted) (reviewing past Supreme Court case law addressing the scope of ERISA's
preemption provision). The preemption provision, however, is not without limits. As the Court noted in Travelers, §
514(a) preempts all state laws that relate to an employee benefit plan covered by ERISA, but, "[i]f 'relate to' were taken
to extend to the furthest stretch of its indeterminancy, then for all practical purposes preemption would never run its .
course.” 514 U.S. at 655, 115 S. Ct. at 1677, 131 L. Ed. 2d at 705.

Thus, to determine whether a law "relates to" an employee benefit plan, the Court has formulated a two part test,
under which a "law 'relate[s] to' a covered employee benefit plan for purposes of § 514(a) if it [1] has a connection with
or [2] reference to such plan." Dillingham, 519 U.S. at 324, 117 S. Ct. at 83 7,136 L. Ed. 2d at 799 (internal quotations
and citations omitted) (emphasis added). The district court found, and plaintiffs argue, that the Kentucky AWP
provisions both refer to and have a connection with ERISA covered employee benefit plans.(6) We analyze each prong
of the "relation to" test in turn.

A. Reference To

The Supreme Court has provided guidance in several cases as to when a law "refers to" ERISA. In Dillingham the -
Court summarized its analysis, stating:

[W]e have held preempted a law that "impos[ed] requirements by reference to [ERISA]," District of
Columbia v. Washington Bd. of Trade, 506 U.S. 125, 130-31 (1992); a law that specifically exempted
ERISA plans from an otherwise generally applicable garnishment provision, Mackey v. Lanier Collection
Agency & Service, Inc., 486 U.S. 825, 828 n.2 (1988); and a comimon-law cause of action premised on the

hitp://www.lawmemo.com/emp/docs/ 6/nichols.htm | ' 06/11/2003
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304.17A-270 Nondiscrimination against provider in geographic coverage area.

A health insurer shall not discriminate against any provider who is located within the geographic
coverage area of the health benefit plan and who is willing to meet the terms and conditions for
participation established by the health insurer, including the Kentucky state Medicaid program
and Medicaid partnerships.

Effective: April 10, 1998

History: Created 1998 Ky. Acts ch. 496, sec. 13, effective April 10, 1998.
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304.17A-005 Definitions for subtitle.

As used in this subtitle, unless the context requires otherwise:

M

@

3)

@
©)
©®

@)

"Association" means an entity, other than an employer-organized association, that has

been organized and is maintained in good faith for purposes other than that of obtaining
insurance for its members and that has a constitution and bylaws;
"At the time of enrollment" means:

(2) At the time of application for an individual, an association that actively markets to
~ individual members, and an employer-organized association that actively markets to
individual members; and
(b)  During the time of open enrollment or during an insured's initial or special enrollment
periods for group health insurance;

"Base premium rate" means, for each class of business as to a rating period, the lowest
premium rate charged or that could have been charged under the rating system for that
class of business by the insurer to the individual or small group, or employer as defined in
KRS 304.17A-0954, with similar case characteristics for health benefit plans with the
same or similar coverage;

"Bona fide association" means an entity as defined in 42 U.S.C. sec. 300gg-91(d)(3);
"Church plan" means a church plan as defined in 29 U.S.C. sec. 1002(33),
"COBRA" means any of the following:

(@ 26 US.C. sec. 4980B other than subsection (f)(1) as 1t relates to pediatric
vaccines;

(b) The Employee Retirement Income Securlty Act of 1974 (29 U.S.C. sec. 1161 et
seq. other than sec. 1169); or :

(©) 42US.C. sec. 300bb;

(@) "Creditable coverage" means, with respect to an individual, coverage of the
individual under any of the following:

1. A group health plan;

2.  Health insurance coverage;

3. Part A or Part B of Title XVIII of the Social Security Act;
4

Title XIX of the Social Security Act, other than coverage consisting solely of
benefits under section 1928;

Chapter 55 of Title 10, United States Code;

A medical care program of the Indian Health Service or of a tribal
organization; :

A state health benefits risk pool;

A health plan offered under Chapter 89 of Title 5, United States Code;

A public health plan, as defined in regulations; or

o W
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©)

(b)

10. A health benefit plan under section 5(¢) of the Peace Corps Act (22 US.C.

sec. 2504(e))... ' o o :
This term does not include coverage consisting solely of coverage of excepted
benefits as defined in subsection (11) of this section;

"Eligible individual" means an individual:

@

®)

©

@

©

(b)
©

For whom, as of the date on which the individual seeks coverage, the aggregate of
the periods of creditable coverage is eighteen (18) or more months and whose most
recent prior creditable coverage was under a group health plan, governmental plan,
or church plan. A period of creditable coverage under this paragraph shall not be
counted if, after that period, there was a sixty-three (63) day period of time,
excluding any waiting or affiliation period, during all of which the individual was not
covered under any creditable coverage; ‘
Who is not eligible for coverage under a group health plan, Part A or Part B of Title
XVII of the Social Security Act (42 U.S.C. secs. 1395] et seq.), or a state plan
under Title XTX of the Social Security Act (42 U.S.C. secs. 1396 et seq.) and does
not have other health insurance coverage;

With respect to whom the most recent coverage within the coverage period
described in paragraph (a) of this subsection was not terminated based on a factor
described in KRS 304.17A-240(2)(a), (b), and (c);

If the individual had been offered the option of continuation coverage under a
COBRA continuation provision or under KRS 304.18-110, who elected the
coverage; and :

Who, if the individual elected the continuation coverage, has exhausted the
continuation coverage under the provision or program;

- "Employer-organized association" means any of the following;

@

Any entity that was qualified by the commissioner as an eligible association prior to
April 10, 1998, and that has actively marketed a health insurance program to its
members since September 8, 1996, and which is not insurer-controlled;

Any entity organized under KRS 247.240 to 247.370 that has actively marketed
health insurance to its members and that is not insurer-controlled; or - '

Any entity that is a bona fide association as defined in 42 U.S.C. sec. 300gg-
91(d)(3), whose members consist principally of employers, and for which the
entity's health insurance decisions are made by a board or committee, the majority
of which are representatives of employer members of the entity who obtain group
health insurance coverage through the entity or through a trust or other mechanism
established by the entity, and whose health insurance decisions are reflected in
written minutes or other written documentation.

Except as provided in KRS 304.17A-200, 304.17A.210, and 304.17A-220, no
employer-organized association shall be treated as an association, small group, or larg
group under this subtitle;

Page 2 of 7



(10)

(11)

(12)
(13)

(14)

"Employer-organized association health insurance plan" means any health insurance plan,
policy, or contract issued to an employer-organized association, or to a trust established
by one (1) or more employer-organized associations, or providing coverage solely for the
employees, retired employees, directors and their spouses and dependents of the
members of one (1) or more employer-organized associations;

"Excepted benefits" means benefits under one (1) or more, or any combination thereof, of

the following: ‘

(@) Coverage only for accident, or disability income insurance, or any combination
thereof; , : :

(b)  Coverage issued as a supplement to liability insurance;

(c) Liability insurance, including general liability insurance and automobile liability
insurance;

(d Workers' compensation or similar insurance;

(e) Automobile medical payment insurance;

(®  Credit-only insurance;

(8 Coverage for on-site medical clinics;

(h)  Other similar insurance coverage, specified in administrative regulations, under
which benefits for medical care are secondary or incidental to other insurance
benefits;

() Limited scope dental or vision benefits;

()  Benefits for long-term care, nursing home care, home health care, community-based
care, or any combination thereof; : :

(k)  Such other similar, limited benefits as are specified in administrative regulations;

()  Coverage only for a specified disease or illness; :

(m) Hospital indemnity-or other fixed indemnity insurance;

(n) Benefits offered as Medicare supplemental health insurance, as defined under
section 1882(g)(1) of the Social Security Act;

(0) Coverage supplemental to the coverage provided under Chapter 55 of Title 10,
United States Code; and '

(p) Coverage similar to that in paragraphs (n) and (o) of this subsection that is
supplemental to coverage under a group health plan;

"Governmental plan" means a governmental plan as defined in 29 U.S.C. sec. 1002(32);

"Guaranteed acceptance program participating insurer" means an insurer that is required

to or has agreed to offer health benefit plans in the individual market to guaranteed

acceptance program qualified individuals under KRS 304.17A-400 to 304.17A-480;

"Guaranteed acceptance program plan" means a health benefit plan in the individual

market issued by an insurer that provides health benefits to a guaranteed acceptance

program qualified individual and is eligible for assessment and refunds under the

guaranteed acceptance program under KRS 304.17A-400 to 304.17A-480;

Page 3 of 7



(15)

(16)

(17)

(18)

"Guaranteed acceptance program" means the Kentucky Guaranteed Acceptance Program
established and operated under KRS 304.17A-400 to 304.17A-480;

"Guaranteed acceptance program qualified individual” means an individual who, on or

“before December 31, 2000:

(@ Isnot an eligible individual;
(b) Is not eligible for or covered by other health benefit plan coverage or who is a
- spouse or a dependent of an individual who: '

1. Waived coverage under KRS 304.17A-21 0(2); or

2. Did not elect family coverage that was available through the association or
group market; ,

(c)  Within the previous three (3) years has been diagnosed with or treated for a high-
cost condition or has had benefits paid under a health benefit plan for a high-cost
condition, or is a high risk individual as defined by the underwriting criteria applied
by an insurer under the alternative underwriting mechanism established in KRS
304.17A-430(3); ‘ _ .

(d) Has been a resident of Kentucky for at least twelve (12) months immediately
preceding the effective date of the policy; and

(¢) Has not had his or her most recent coverage under any health benefit plan
terminated or nonrenewed because of any of the following:

1. The individual failed to pay premiums or contributions in accordance with the
terms of the plan or the insurer had not received timely prémium payments;

2. The individual performed an act or practice that constitutes fraud or made an
intentional misrepresentation of material fact under the terms of the coverage;
or

3. The individual engaged in intentional and abusive noncompliance with health
benefit plan provisions; . :

"Guaranteed acceptance plan supporting insurer" means either an insurer, on or before
December 31, 2000, that is not a guaranteed acceptance plan participating insurer or is a
stop loss carrier, on or before December 31, 2000, provided that a guaranteed
acceptance plan supporting insurer shall not include an employer-sponsored self-insured
health benefit plan exempted by ERISA;
"Health benefit plan" means any hospital or medical expense policy or certificate; nonprofit
hospital, medical-surgical, and health service corporation contract or certificate; provider
sponsored integrated health delivery network; a self-insured plan or a plan provided by a
multiple employer welfare arrangement, to the extent permitted by ERISA; health
maintenance organization contract; or any health benefit plan that affects the rights of a
Kentucky insured and bears a reasonable relation to Kentucky, whether delivered or
issued for delivery in Kentucky, and does not include policies covering only accident,
credit, dental, disability income, fixed indemnity medical expense reimbursement policy,
long-term care, Medicare supplement, specified disease, vision care, coverage issued as a

Page 4 of 7



(19)

(20)

supplement to liability insurance, insurance arising out of a workers' compensation or
similar law, automobile medical-payment insurance, insurance under which benefits are
payable with or without regard to fault and that is statutorily required to be contained in
any liability insurance policy or equivalent self-insurance, short-term coverage, student
health insurance offered by a Kentucky-licensed insurer under written contract with a
university or college whose students it proposes to insure, medical expense reimbursement
policies specifically designed to fill gaps in primary coverage, coinsurance, or deductibles
and provided under a separate policy, certificate, or confract, or coverage supplemental
to the coverage provided under Chapter 55 of Title 10, United States Code, or limited
health service benefit plans;

"Health care provider" or "provider" means any facility or service required to be licensed
pursuant to KRS Chapter 216B, pharmacist as defined pursuant to KRS Chapter 315,
and any of the following independent practicing practitioners:

(@) Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(b)  Chiropractors licensed under KRS Chapter 312; '

(¢)  Dentists licensed under KRS Chapter 313;

(d) Optometrists licensed under KRS Chapter 320;

(e)  Physician assistants regulated under KRS Chapter 311;

(®  Advanced registered nurse practitioners licensed under KRS Chapter 314; and

(8 Other health care practitioners as determined by the department by administrative
regulations promulgated under KRS Chapter 13A; '

(@) "High-cost condition," pursuant to the Kentucky Guaranteed Acceptance Program,
means a covered condition in an individual policy as listed in paragraph (c) of this
subsection or as added by the commissioner in accordance with KRS 304.17A-
280, but only to the extent that the condition exceeds the numerical score or rating
established pursuant to uniform underwriting standards prescribed by the
commissioner under paragraph (b) of this subsection that account for the severity of
the condition and the cost associated with treating that condition.

(b) The commissioner by administrative regulation shall establish uniform underwriting
standards and a score or rating above which a condition is considered to be high-
cost by using: ' ‘

1. Codes in the most recent version of the "International Classification of
Diseases" that correspond to the medical conditions in paragraph (c) of this
subsection and the costs' for administering treatment for the conditions
represented by those codes; and

2. The most recent version of the questionnaire incorporated in a national
underwriting guide generally accepted in the insurance industry as designated
by the commissioner, the scoring scale for which shall be established by the
commissioner. '
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21)
22)

(23)

(c) The diagnosed medical conditions are: acquired immune deficiency syndrome
(AIDS), angina pectoris, ascites, chemical dependency cirthosis of the liver,
coronary insufficiency, coronary occlusion, cystic fibrosis, Friedreich's ataxia,
hemophilia, Hodgkin's disease, Huntington chorea, juvenile - diabetes, leukemia,
metastatlc cancer, motor or sensory aphasia, multlple scleros1s muscular dystrophy,

kldney, psychotlc dlsorders quadnpleg1a, stroke syrmgomyeha and Wllsons
disease;
“Index rate” means, for each class of business as to a ,rating_ period, the arithmetic
average of the applicable base premium rate and the corresponding highest premium rate;
“Individual market” means the market for the health insurance coverage offered to
individuals other than in connection with a group health plan;
“Insurer” means any insurance company; health maintenance organization; self-insurer or
multiple employer welfare arrangement not exempt from state regulation by ERISA;
provider-sponsored integrated health delivery network; self-insured employer-organized

- association, or nonprofit hospital, medical-surgical, dental, or health service corporation

24)

2%
(26)

27)

(28)

authorized to transact health insurance business in Kentucky;
"Insurer-controlled" means that the commissioner has found, in an administrative hearing
called specifically for that purpose, that an insurer has or had a substantial involvement in
the organization or day-to-day operation of the entity for the principal purpose of creating
a device, arrangement, or scheme by which the insurer segments employer groups
according to their actual or anticipated health status or actual or projected health
insurance premiums;
"Kentucky Access" has the meaning provided in KRS 304.17B-001(17);

“Large group ” means:
(@) An employer with fifty-one (51) or more employees; or
(b) An affiliated group with fifty-one (51) or more eligible members;
"Managed care" means systems or techniques generally used by third-party payors or

~ their agents to affect access to and control payment for health care services and that

integrate the financing and delivery of appropriate health care services to covered persons
by arrangements with participating providers who are selected to participate on the basis
of explicit standards for furnishing a comprehensive set of health care services and
financial incentives for covered persons using the participating providers and procedures
provided for in the plan;

“Market segment  means the portion of the market covering one (1) of the following:

() Individual;

(b)  Small group;

(c) Large group; or

(d) Association;
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29)

(30)

G

(32)

(33)

34

35)

(36)

G7)
(38)

"Provider network" means an affiliated group of varied health care providers that is
established to provide a continuum of health care services to individuals;
"Provider-sponsored integrated health delivery network" means any provider-sponsored
integrated health delivery network created and qualified under KRS 304.17A-300 and
KRS 304.17A-310;

"Purchaser" means an individual, organization, employer, association, or the
Commonwealth that makes health benefit purchasing decisions on behalf of a group of
individuals;

"Rating period" means the calendar period for which premium rates are in effect. A rating
period shall not be required to be a calendar year;

"Restricted provider network" means a health benefit plan that conditions the payment of
benefits, in whole or in part, on the use of the providers that have entered into a
contractual arrangement with the insurer to provide health care services to covered
individuals; '

"Self-insured plan" means a group health insurance plan in which the sponsoring
organization assumes the financial risk of paying for covered services provided to its
enrollees;

"Small employer" means, in connection with a group health plan with respect to a calendar
year and a plan year, an employer who employed an average of at least two (2) but not -
more than fifty (50) employees on business days during the preceding calendar year and
who employs at least two (2) employees on the first day of the plan year;

"Small group" means:

(a) A small employer with two (2) to fifty (50) employees or

(b) An affiliated group or association with two (2) to fifty (50) eligible members; and
"Standard benefit plan" means the plan identified in KRS 304.17A-250.

"Telehealth" has the meaning provided in KRS 311.550.

Effective: July 15,2002

History: Amended 2002 Ky. Acts ch. 351, sec. 1, effective July 15, 2002. -- Amended
2000 Ky. Acts ch. 376, sec. 6, effective July 15, 2001; ch. 476, sec. 17, effective July 14,
2000; and ch. 521, sec. 1, effective July 14, 2000. -- Created 1998 Ky. Acts ch. 496,
sec. 1, effective April 10, 1998.
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304.17A-250 Standard health benefit plan — Condition of insurer offering plans —
Benefits comparison — Writing requirement for provider participation — Time
limit for rate quote — Notice of denial of coverage.

(1) The commissioner shall, by administrative regulations promulgated under KRS Chapter
I3A, define one (1) standard health benefit plan that shall provide health insurance
coverage in the individual and small group markets after June 30, 1998. As a condition of
doing business in the small group market in the Commonwealth, the health insurer shall
offer the standard health benefit plan, but the extent to which the standard health benefit
plan shall be offered on a guaranteed issue basis shall only be as provided in KRS
304.17A-200. As a condition of doing business in the individual market on or after
January 1, 2001, a health insurer shall offer the standard health benefit plan. Except as
may be necessary to coordinate with changes in federal law, the commissioner shall not
alter, amend, or replace the standard health benefit plan more frequently than annually.
Tnitially, the standard health benefit plan shall be the standard high plan in effect on April
10, 1998.

(2) The standard health benefit plan shall be available in at least one (1) of these four (4)
forms of coverage: .

(a) A fee-for-service product type;

(b) A health maintenance organization type;
() A point-of-service type; and

(d) A preferred provider organization type.

(3) The standard health benefit plan shall be defined so that it meets the requirements of KRS
304.17B-021 for inclusion in calculating assessments and refunds under Kentucky
Access. _ A

(4) Any health insurer who elects to offer health insurance policies in the individual or small
group markets in this state shall, as a condition of offering health benefit plans in this state
after June 30, 1998, offer and issue the standard health benefit plan in the individual or
small group markets in each and every form of coverage that the health insurer offers to
sell. :

) Nothmg in this section shall be construed:

(@ To require a health insurer to offer a standard health benefit plan in a form of
~ coverage that the health insurer has not selected;
(b) To prohibit a health insurer from offering other health benefit plans in the individual
or small group markets in addition to the standard health benefit plan; or
(c) To require that a standard health benefit plan have guaranteed issue, renewability,
. or pre-existing condition exclusion rights or provisions that are more generous to the
applicant than the health insurer would be required to provide under KRS
304.17A-200, 304.17A-220, 304.17A.230, and 304.17A-240.

(6) Insurance agents licensed under this chapter who present for sale any health benefit plan in
the individual or small group markets to a prospective applicant shall also inform that
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@)

®
(€)

person of the existence of the standard benefit plan in the same form of coverages offered
by the same insurer.

(a)

®)

©

@

A benefits comparison shall be delivered to a prospective applicant for any health
insurance coverage in the individual or small group markets at the time of initial
solicitation through means that prominently direct the attention of the prospective
applicant to the document and its purpose.

1. The commissioner shall prescribe a standard format, including style,
' arrangement and overall appearance, and the content of a benefits
comparison.

2. In the case of agent solicitations, an agent shall deliver the beneﬁts
comparison to the prospective applicant prior to the presentation of an
application or enrollment form.

3. In the case of direct response solicitations, the benefits comparison shall be
presented in conjunction with any application or enrollment form.

The benefits comparison given to a prospective applicant shall include:

1. A description of the principal benefits and coverage provided in the standard
health benefit plan offered under this section, and the health benefit policy
being offered to the prospective applicant;

2. A statement of the principal exclusions, reductions, and limitations contained
in the standard health benefit plan offered under this section, and the health
benefit plan being offered to the prospective applicant; and

3. A chart providing a direct comparison of the insurer's premium rate for the
standard health benefit plan offered under this section, and the health benefit
policy being offered to the prospective applicant.

At the time of the execution of an application for any health benefit plan, the
prospectwe applicant shall sign a statement contained in or accompanying the
application, which shall remain on file with the health insurer for five (5) years,
indicating that the insured has been provided with and understands the benefits
comparison required by this subsection.

As used in this subsection and in subsection (6) of this section, the term:
"prospective applicant”" refers only to a natural person who is a resident of the
Commonwealth and who is purchasing health insurance coverage in the individual
market providing benefits to that person, that person's spouse, or that person's
children. It does not include an employer or representative of an employer who is
considering health insurance coverage that would provide benefits to employees and
their families.

All health benefit plans shall cover hospice care at least equal to the Medicare benefits.

All health benefit plans shall ‘coordinate benefits with other health benefit plans in
accordance with the guidelines for coordination of benefits prescribed by the
commissioner as provided in KRS 304.18-085.
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(10)

(11)

(12)

(13)

(14)

Every health insurer of any kind, nonprofit hospital, medical-surgical, dental and health
service corporation, health maintenance organization, or provider-sponsored health
delivery network that issues or delivers an insurance policy in this state that directs or
gives any incentives to insureds to obtain health care services from certain health care
providers shall not imply or otherwise represent that a health care provider is a participant
in or an affiliate of an approved or selected provider network unless the health care
provider has agreed in writing to the representation or there is a written contract between
the health care provider and the insurer or an agreement by the provider to abide by the
terms for participation established by the insurer. This requirement to have written
contracts shall apply whenever an insurer includes a health care provider as a part of a
preferred provider network or otherwise selects, lists, or approves certain health care
providers for use by the insurer's insureds. The obligation set forth in this section for an
insurer to have written contracts with providers selected for use by the insurer shall not
apply to emergency or out-of-area services.

A self-insured plan may select any third party administrator licensed under KRS 304.9-
052 to adjust or settle claims for persons covered under the self-insured plan.

Any health insurer that fails to issue a premium rate quote to an individual within thirty (30)
days of receiving a properly completed application request for the quote shall be required
to issue coverage to that individual and shall not impose any pre-existing conditions
exclusion on that individual with respect to the coverage. Each health insurer offering
individual health insurance coverage in the individual market in the Commonwealth that
refuses to issue a health benefit plan to an applicant or insured with a disclosed high-cost
condition as specified in KRS 304.17B-001 or for any reason, shall provide the individual
with a denial letter within twenty (20) working days of the request for coverage. The letter
shall include the name and title of the person making the decision, a statement setting forth
the basis for refusing to issue a policy, a description of Kentucky Access, and the
telephone number for a contact person who can provide additional information about
Kentucky Access. '

If a standard health benefit plan covers services that the plan's insureds lawfully obtain
from health departments established under KRS Chapter 212, the health insurer shall pay
the plan's established rate for those services to the health department.

No individually insured person shall be required to replace an individual policy with group
coverage on becoming eligible for group coverage that is not provided by an employer. In
a situation where a person holding individual coverage is offered or becomes eligible for
group coverage not provided by an employer, the person holding the individual coverage
shall have the option of remaining individually insured, as the policyholder may decide.
This shall apply in any such situation that may arise through an association, an affiliated
group, the Kentucky state employee health insurance plan, or any other entity.

Effective: January 1, 2001 '

History: Amended 2000 Ky. Acts ch. 476, sec. 21, effective January' 1, 2001. -- Created
1998 Ky. Acts ch. 496, sec. 7, effective April 10, 1998.
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304.17A-525 Standards for provider participation — Mechanisms for consideration of
provider applications — Policy for removal or withdrawal.

(1) - Insurers shall establish relevant, objective standards for initial consideration of providers
and for providers to continue as a participating provider in the plan. Standards shall be
reasonably related to services provided. Selection or participation standards based on the
economics or capacity of a provider's practice shall be adjusted to account for case mix,
severity of illness, patient age and other features that may account for higher-than- or
lower-than-expected costs. All data profiling or other data analysis pertaining to
participating providers shall be done in a manner which is valid and reasonable. Plans shall
not use criteria that would allow an insurer to avoid high-risk populations by excluding
providers because they - are located in geographic areas that contain populations or
providers presenting a risk of higher-than-average claims, losses, or health services
utilization or that would exclude providers because they treat or specialize in treating
populations presenting a risk of higher-than-average claims, losses, or health services

~ utilization. _ '

(2) Each insurer shall establish mechanisms for soliciting and acting upon applications for
provider participation in the plan in a fair and systematic manner. These mechanisms shall,
at a minimum, include:

(@) Allowing all providers who desire to apply for participation in the plan an

~ opportunity to apply at any- time during the year or, where an insurer does not
conduct open continuous provider enrollment, conducting a provider enrollment
period at least annually with the date publicized to providers located in the
geographic service area of the plan at least thirty (30) days in advance of the
enrollment periods; and

(b) Making criteria for provider participation in the plan available to all applicants.

(3) If a managed care plan terminates the participation of an enrollee's primary care provider,
the plan shall provide notice to the enrollee and arrange for the enrollee's continuity of
care with an approved primary care provider. v

(4)  An insurer that offers a managed care plan shall establish a policy governing the removal
of and withdrawal by health care providers from the provider network that includes the
following: .

(@)  The insurer shall inform a participating health care provider of the insurer's removal
and withdrawal policy at the time the insurer contracts with the health care provider
to participate in the provider network, and when changed thereafter;

(b) Ifa participating health care provider's participation will be terminated or withdrawn
prior to the date of the termination of the contract as a result of a professional
review action, the insurer and participating health care provider shall comply with
the standards in 42 U.S.C. sec. 11112; and

(c) If the insurer finds that a health care provider represents an imminent danger to an
individual patient or to the public health, safety, or welfare, the medical director shall
promptly notify the appropriate professional state licensing board.
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Effective: April 10, 1998
History: Created 1998 Ky. Acts ch. 496, sec. 30, effective April 10, 1998.
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806 KAR 17:180. Standard health benéfit plan and comparison format.
-RELATES TO: KRS 304.17A-080, 304.17A-200 through 304.17A-250, 304.17A-430
STATUTORY AUTHORITY: KRS 304.2-110(1), 304.17A-250(1), (7)(a)1

NECESSITY, FUNCTION; AND CONFORMITY: KRS 304.2-110(1) authorizes the commissioner to promulgate administrative regulations necessary for or as an aid to the .
effectuation of any provisions of the Kentucky Insurance Code as defined in KRS 304.1-010. KRS 304.17A-250(1) requires the commissioner to define by administrative
regulation one (1) standard health benefit plan that shall provide heaith insurance coverage in the individual and small group markets. KRS 304.17A-250(7)(a)1 requires the
commissioner to prescribe a standard format for comparison of the standard plan benefits to other offered comparable plans and requires that the benefit comparison format
include style, arrangement, overall appearance, and content of the benefit comparisons. This administrative regulation establishes one (1) standard health plan that shall
provide health insurance coverage in the individual and small group markets and prescribes a standard format for comparison of the standard plan benefits to other offered

comparable plans.

Section 1. Definitions. (1) "FFS" means a fee-for-service product type.
(2) "HMO" means a health maintenance organization product type\.
(3) "POS" means a point-of-service product type.

(4) "PPO" means a preferred provider organization product type.

(5) "Standard health benefit plan” means the format, cost-sharing levels, definitions, benefits, exclusions, and supplemental'beneﬁt riders established by the Department of
Insurance and the Health Insurance Advisory Council in accordance with KRS 304.17A-250 and any other health insurance benefit mandated by the General Assembly.

Section 2. Standard Benefits Comparison Format. (1) If initial solicitation of health insurance coverage in the individual or nonemployer small grbup markets occurs, the
person soliciting the product shall cémplete and deliver a benefit comparison form applicable to the product being solicited as follows:

(a) A FFS health benefit plan shall be compared to the FFS standard benefit plan by using the Fee-for-Service Health Benefit Plan Comparison Form;
(b) A HMO health benefit plan shall be compared to the HMO standard benefit plan by using the HMO Health Benefit Plan Comparison Fc;rm;

(c) AVPOS health benefit plan shall be compared to the POS standard benefit plan by using the POS Health Benefit Plan Comparison Form; and

(d) A PPO health benefit plan shall be compared to the PPO standard benefit plan by using the PPO Health Benefit Plan Comparison Form.

(2) An insurer shall produce each form required by subsection (1) of this section and supply each form to each person wha solicits health insurance coverage for the insurer
in the individual and nonemployer small group markets.

(3) In lieu of using a form required by subsection (1) of this section, an insurer may use a form that is substantially similar to a comparison form incorporated by reference
into this administrative regulation. An insurer may modify a benefit comparison form required by subsection (1) of this section-in a manner that shall:

(a) Provide additional comparative information;
(b) Compare mﬁltiple health benefit plans; or

(c) Disclose that a sample premium comparison is shown on the benefit comparison form and inform the prospective applicant that a specific premium shall be provided
upon receipt of the information necessary to generate an accurate comparison, ’ .

(4) For each product type listed in subsection (1) of this section:

(a) The person soliciting health insurance coverage shall compare the exclusions contained in "The Kentucky Standard Health Benefit Plan” to the exclusions in the health
benefit plan being solicited by using the "Kentucky Standard Health Benefit Plan Comparison Form: Exclusions”. In lieu of using this exclusion comparison form, the insurer
may use a form that is substantially similar to the "Kentucky Standard Health Benefit Plan Comparison Form: Exclusions.”

(b) With respect to the exclusions comparison form required pursuant to subsection (4)(a) of this section, the person soliciting health insurance coverage shall:
1. Witness the signature of the prospective applicant on the exclusions comparison form;

2. Sign the exclusions comparison form; ’

3. Date the exclusions comparison form as of the date of solicitation; and

4. Attach the exclusions comparison form to the applicable‘product comparison form completed pursuant to subsection (1) of this section.

(c) The person soliciting health insurance coverage shall deliver a copy of each completed benefit comparison form, together with a copy of the completed and signed
exclusions comparison form, to the prospective applicant and to the insurer whose product is being solicited.
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(d) Paragraph (b) of this subsection shall not apply to a direct résponse solicitation. The exclusiohs comparison form for a direct response solicitation shall be presented to
the prospective applicant in accordance with KRS 304.17A-250(7)(a)3. B

(5) A benefit comparison form shall not be required if an insurer is marketing only the standard health benefit plan.

Section 3. Modification Process. (1) The standard health benefit plan and each comparison form shall remain in effect until the plan or any form is rhodiﬁed in accordance
\with the procedures established by this section. .

(2) The standard health benefit plan and each comparison form may be modified each year and each modification shall apply to each policy or certificate issued or renewed
on or after July 15 of each year.

(3) Any interested person wishing to make a recommendation for modification of the standard plan shall:

(2) Submit their recommendation, in writing, to the Kentucky Department of Insurance, Division of Health Insurance Policy and Managed C:are, by August 31 of the year
preceding th‘e year in which each modiﬁca_tion is recommended for implementation; :

(b) Explain the need for each recommended modification; and

(c) Provide a statement regarding the cost effect of each recommended modification.

(4) Within a reasonable time after August 31 of each year:

(a) The department shall present each recommendation for modification received pursuant to subsection (3) of this section to the Health Insurance Advisory Council for
consideration;

(b) The Health Insurance Advisory Council shall review and discuss each recommendation for modification of the standard health benefit plan in accordance with KRS
304.17A-080(3); ' ’ .

(c) The Health Insurance Advisory Council shall make a final recommendation for modification of the standard health benefit plan based on the recommendations presented
by the department pursuant to paragraph (a) of this subsection; and .

(d) After considering the final recommendation for modification from the Health Insurance Advisory Council, the department shall either accept or decline, in writing, to
modify the standard health benefit plan.

(5) Each insurer issuing, delivering, or renewing a health benefit plan shall:

(a) Implement each modification to the standard health benefit plan and each benefit coﬁparison form prescribed by the department; and

(b} Amend each policy form and rate filing to include every modification to the standard health benefit plan and gach benefit comparison form.
Section 4. Material Inco'rporated by Referencé. (1) The following material is incorporated by reférence: |

(a) "Fee-for-Service Health Beneﬁt Plan Comparison Form (2002 Edition)";

(b) "HMO Health Benefit Plan Comparison Form (2002 Editvion)";

(c) "POS Health Benefit Plan Comparison Form (2002 Edition)";

(d) "PPO Health Benefit Plan Comparison Form (2002 Edition)";

(e) "Kentucky Standard Health Benefit Plan Comparison Form: Exclusions (2002 Edition)"; and

(f) "The Kentucky Standard Health Benefit Plan", HIPMC-SP1 (07/02).

{(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at the Kentucky Department of Insurance, 215 West Main Street, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m. Forms may also be obtained on the department's Internet web site at www.doi.state.ky.us. (25 Ky.R. 861; Am.
1400; eff. 1-19-99; 27 Ky.R. 2235; 2780; eff. 4-9-2001; 28 Ky.R. 1227; 1648; eff. 1-14-2002; 29 Ky.R. 1373; 1803; eff. 1-16-2003.)
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304.17A-170 Definitions for KRS 304.17A-170 and 304.17A-171.
As used in this section and KRS 304.17A-171, unless the context requires otherwise:

M
@)

G)

Q)

®

(6)
™)

®)

©)

"Health benefit plan" has the meaning provided in KRS 304.17A-005. '

"Primary chiropractic provider" means a chiropractor licensed pursuant to KRS Chapter
312 who has been selected by a person covered by a health benefit plan to provide
chiropractic service and who agrees to provide within the statutory scope of their
respective practices these services in accordance with the terms, conditions,
reimbursement rates, and standards of quality as set forth within the specific health benefit
plan.

"Participating chiropractic provider" means a primary chiropractic provider who has
contracted with a health insurer to provide chiropractic services within the proper scope
of practice to persons insured under the health benefit plan of the insurer.

"Chiropractic benefits" means those services that are provided by a primary chiropractic
provider who is functioning within the statutory scope of practice.
"Gatekeeper system" means a system of administration used by any health benefit plan in
which a primary care provider furnishes basic patient care and coordinates diagnostic
testing, indicated treatment, and specialty referral for persons covered by the health
benefit plan. '
"Gatekeeper" means a covered person's primary care provider in a gatekeeper system. -
"Health care insurer" means any entity, including but not limited to insurance companies,
hospital and medical services corporations, health maintenance organizations, preferred
provider organizations, and physician hospital organizations, that is authorized by the state
of Kentucky to offer or provide health benefit plans, policies, subscriber contracts, or any
other contracts of similar nature which indemnify or compensate health care providers for
the provision of health care services.
"Covered persons" means any individual or family who is enrolled in a health benefit plan
or policy from a health care insurer and on whose behalf the health care insurer is
obligated to pay for or provide chiropractic services.
"Covered service" means those health care services including chiropractic services which
the health care insurer is obligated to pay for or provide to covered persons under the
health benefit plan or policy or pursuant to KRS 304.17-305 or 304.18-095.

Effective: April 10, 1998 '

History: Amended 1998 Ky. Acts ch. 496, sec. 51, effective April 10, 1998. -- Created
1996 Ky. Acts ch. 187, sec. 1, effective July 15, 1996.
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304.17A-171  Requirements for health benefit plans that include chiropractic benefits.
A health benefit plan that includes chiropractic benefits shall:

(D

@

®)

@

©F

(©)

)

@

Include all primary chiropractic providers who are selected by covered persons of the
plan for the provision of all chiropractic benefits provided by the plan which fall within the
statutory scope of practice of the respective primary chiropractic provider.

Permit any licensed chiropractor who agrees to abide by the terms, conditions,
reimbursement rates, and standards of quality of the health benefit plan to serve as a
participating primary chiropractic provider to any person covered by the plan.

Guarantee that all covered persons who are eligible for chiropractic benefits under a
health benefit plan shall have direct access to the primary chiropractic provider of their
choice independent of, and without referral from, any other provider or entity. '
Assure that those plans utilizing a gatekeeper system shall designate the primary
chiropractic provider within the scope of practice as the gatekeeper, who shall provide
basic patient care and coordinate diagnostic testing, indicated treatment, and specialty
referral for those covered persons in the provision of chiropractic benefits. Nothing in
KRS 304.17A-170 or this section shall prevent a covered person from having direct
access to that person's primary care provider (gatekeeper) for treatment and being
reimbursed in accordance with the terms and fee schedule of the health benefit plan.

Not discriminate between individual providers or classes of providers in the amount of
reimbursement, copayment, or other financial compensation for the same or essentially
similar services provided by the health benefit plan.

Not promote or recommend any individual provider or class of providers to a covered
person by any method or means. )

Assure that an adequate number of primary chiropractic providers are included as
participating chiropractic providers to guarantee reasonable accessibility, timeliness of
care, convenience, and continuity of care to covered persons.

Make available to covered persons a listing of all participating primary chiropractic
providers, their practice location and telephone number on a regular, timely basis.

Effective: July 15, 1996 .
History: Created 1996 Ky. Acts ch. 187, sec. 2, effective July 15, 1996.
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304.17A-160 Repealed, 1998. -

Catchline at repeal: Standard health benefit plans --
provider may be represented as participating.

History: Repealed 1998 Ky. Acts ch. 496, sec. 62, effi

ective July 1, 1999; amended 1998
Ky. Acts ch. 426, sec. 525, effective July 15, 1998. -- Amended 1996 Ky. Acts ch. 371,
sec. 11, effective July 15, 1996. -- Created 1994 Ky. Acts ch. 512, sec. 59, effective July
15, 1994,

Written agreement required before
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The following Advisory Opinion is to advise the reader of the current position of the Kentucky Department
of Insurance ("the Department’) on the specified issue. The Advisory Opinion is not legally binding on
either the Department or the reader.

Kentucky Department of Insurance
Advisory Opinion 2000-01
In re: Providers Protected Under the Any Willing Provider Law

RELEVANT FACTS AND STATUTES: Questions have emerged concerning who is protected under KRS

- 304.17A-270, Kentucky’s any willing provider law. The statutes that are relevant are KRS 304.17A-270,

KRS 304.17A-250, KRS 304.17A-005(18), 806 KAR 17:180.

KRS 304.17A-250 required the commissioner to, "... by administrative regulations promulgated under
KRS Chapter 13A, define one (1) standard health benefit plan that shall provide health insurance

coverage in the individual and small group markets after June 30, 1998." In 806 KAR 17:180 the .

Department established the standard health benefit plan.

DEPARTMENT’S POSITION: It is the Department’s position that the providers specifically listed in KRS
304.17A-005(18) that are willing to meet the health benefit plan’s terms and conditions must be allowed to
participate as a network provider. Every health benefit plan issued by an insurer must comply with the any
willing provider law in relation to these providers. However, if a person is not specifically licensed as cited
in KRS 304.17A-005(18) that person is not a provider for purposes of the any willing provider law.

In contrast, all the providers listed in the definition of provider in the standard health benefit plan, as
defined in 806 KAR 17:180, must be allowed to participate as a network provider for the standard health

benefit plan.

The Department, in developing the standard health benefit plan, sets the standards under which the plan
is to operate. For this reason, the Department is of the opinion that all providers listed in the definition of
provider found in the standard health benefit plan must be allowed to participate with that plan. Therefore,
any such provider cannot be excluded from rendering services under the standard health benefit plan
unless the provider does not meet any standards developed pursuant to KRS 304.17A-525.

Any questions regarding this matter may be directed to Shaun T. Orme, Counsel for the Department at
(502) 564-6032.

"~ George Nichols lll, Commissioner

Kentucky Department of Insurance

This site last updated: 4/28/2003
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The following Advisory Opinion is to advise the reader of the current position of the Kentucky Department
of Insurance ("the Department”) on the specified issue. The Advisory Opinion is not legally binding on
either the Department or the reader. ‘

Kentucky Department of insurance

Advisory Opinion 2000-01
In re: Providers Protected Under the Any Willing Provider Law

RELEVANT FACTS AND STATUTES: Questions have emerged concerning who is protected under KRS

304.17A-270, Kentucky's any willing provider law. The statutes that-are relevant are KRS 304.17A-270,

KRS 304.17A-250, KRS 304.17A-005(18), 806 KAR 17:180.

KRS 304.17A-250 required the commissioner to, "... by administrative regulations promulgated under
KRS Chapter 13A, define one (1) standard health benefit plan that shall provide health insurance
coverage in the individual and small group markets after June 30, 1998." In 806 KAR 17:180 the
Department established the standard health benefit plan.

DEPARTMENT’S POSITION: It is the Department’s position that the'providers specifically listed in KRS

304.17A-005(18) that are willing to meet the health benefit plan’s terms and conditions must be allowed to
participate as a network provider. Every health benefit plan issued by an insurer must comply with the any
willing provider law in relation to these providers. However, if a person is not specifically licensed as cited
in KRS 304.17A-005(18) that person is not a provider for purposes of the any willing provider law.

- In contrast, all the providers listed in the definition of provider in the standard health benefit plan, as

defined in 806 KAR 17:180, must be allowed to participate as'a network provider for the standard health
benefit plan.

The Depaitment, in developing the standard health benefit plan, sets the standards under which the plan
is to operate. For this reason, the Department is of the opinion that all providers listed in the definition of
provider found in the standard health benefit plan must be allowed to participate with that plan. Therefore,
any such provider cannot be excluded from rendering services under the standard health benefit plan
unless the provider does not meet any standards developed pursuant to KRS 304.17A-525.

Any questions regarding this matter may be directed to Shaun T. Orme, Counsel for the Department at
(502) 564-6032. .

George Nichols I, Commissioner

Kentucky Department of insurance
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" KYDepartment of insurance
Location: 215 W. Main St. Frankfort, KY 0501 (800} 595-6053 TTV: {800} 462-2801
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The following Advisory Opinion is to advise the reader of the current position of the Kentucky Department
of Insurance ("the Department”) on the specified issue. The Advisory Opinion is not legally binding on
either the Department or the reader. :

Kentucky Department of Insurance

Advisory Opinion 99-08
In re: Any Willing Provider Law

RELEVANT FACTS AND STATUTES: Recently the Department has seen some issues regarding the
application of the any willing provider law. The statutes involved are KRS 304.17A-005(17), 304.17A-005
(18), 304.17A-005(22), 304.17A-270, and 304.17A-525.

- DEPARTMENT’S POSITION: KRS 304.17A-270 contains the any willing provider law. The statute says:

A health insurer shall not discriminate against any provider
who is located within the geographic coverage area of the
health plan and is willing to meet the terms and conditions for
participation established by the health insurer, including the
Kentucky State Medicaid program and Medicaid
partnerships. . :

The first step is to determine if the plan with which the provider seeks to contract is a health benefit plan
[defined in KRS 304.17A-005(17)] offered by an insurer [defined in KRS 304.17A-005(22)]. If step one is
satisfied, the second step is to determine if the provider seeking a contract with the health benefit plan is
included in the definition of provider found in KRS 304.17A-005(18). Finally, if the first two steps are met
and the provider is located in the geographic coverage area of the health benefit plan, the provider cannot
be excluded if he/she is willing to meet the terms and conditions of contracting with the insurer.

KRS 304.17A-525 requires insurers to develop relevant, dbjective standards for initial consideration of
providers and for providers to continue as a participating provider in the health benefit plan. It requires the
terms and conditions to be based on relevant, objective standards.

The Department considers standards to be relevant and objective if the standards are uniformly applied to
all providers within a given provider category (e.g., physicians) and based upon criteria that are reasonably
related to the provider category for the provision of services. Examples include, but are not fimited to,
medical licensure, specialty board certification, medical malpractice history, valid DEA -number, and
hospital privileges.

The Department considers standards to not be relevant and objective if the standards are based upon
criteria that are not reasonably related to the provision of services by that provider category. Examples
include, but are not limited to, required membership in a certain professional organization, professional
enhancements, a medical degree from a certain university, a certain age, race, gender, sexual orientation
and disability. The Department considers limiting the number of providers in a provider category, based
upon the determination that the insurer's network is adequate to be contrary to the law.

The Department will consider all circumstances in determining if standards are relevant and objective. The
examples listed above are not an exclusive list. The Department may determine that a particular term and
condition is not based on relevant and objective criteria, and in violation of the any willing provider law,
based on a reason other than listed in this Advisory Opinion. This Opinion is intended to serve as a guide
for plans in developing terms and conditions.

During the litigation in Health Maintenance Organization Association of Kéntucky, Inc. et al. v. George
Nichols IlI, Civil Action No. 97-24 the Department was precluded from enforcing the statute because the
Court issued a stay on the enforcement of the law. However, the case was decided in the Department’s

http://www.doi.state.ky.us/kentucky/Documents/Advisories/a09908.asp )\\j 04/29/2003 .
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ik .
favor in August of 1998 and the stay is no longer in effect. The Department is now enforcing the any
willing provider law.

Any questions concerning this matter may be directed to Shaun T. Orme, Counsel for the Department at
(502)564-6032.

George Nichols 1l

Commissioner

Date
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AN ACT to renumber 628.36 (2m) (a) 1., 628.36 (2m) (a) 2. and 628.36 (2m) ()
3.; to renumber and amend 628.36 (1); to consolidate, renumber and
amend 628.36 (2m) (a) (intro.) and 2m.; to amend 609.22 (2), 609.32 (2) (a),
628.36 (2) (a) (intro.), 628.36 (2) (b) 3. and 628.36 (3); and to create 628.36 (1c)
(intro.) and 628.36 (2) (b) 4m. of the statutes; relating to: allowing any provider

to participate in a health care plan under the terms of the plan.

£
.,_)V :

Analysis by the Legislative

Under current law, a health care plagfl must allow any provider to participate
in the plan under the terms of the plan. #his requirement Mpwexgr, does not apply
to health maintenance organizations,limited service health organizations, or
preferred provider plans, each of which is a health care plan that requires, or
provides incentives for, its enrollees to obtain health care services from providers
participating in the plan. “Participating” is defined as being under contract to
provide health care services, items, or supplies to plan enrollees.

This bill requires any health care plan, including a health maintenance
organization, limited service health organization, or preferred provider plan, to
allow any provider to participate in the plan under the terms of the plan. The
requirement only applies to a health maintenance organization, limited service

erence Bureau
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health organization, or preferred provider plan, however if the provider is located
in the geographic service area of the plan.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 609.22 (2) of the statutes is amended to read:
609.22 (2) ADEQUATE CHOICE. A defined network plan that is not a preferred
provider plan shall ensure that, with respect to covered benefits, each enrollee has

adequate choice among participating providers and that the providers are, to the

extent consistent with s. 628.36 (2) (b) 3., accessible and qualified.
SECTION 2. 609.32\(/2) (a) of the statutes is amended to read:

609.32 (2) (a) A defined network plan shall develop, ¥} !

with s. 628.36 (2) (b) 3., a process for selecting participating providers, includihg

written policies and procedures that the plan uses for review and approval of
providers. After consulting with appropriately qualified providers, the plan shall
establish, to the extent consistent with s. 628.36 (2) (b) 3., minimum professional
requirements for its participating providers. The process for selection shall include
verification of a provider’s license or certificate, including the history of any

suspensions or revocations, and the history of any liability claims made against the

- provider.

SECTION 3. 628.36 (1) of the statutes is renumbered 628.36 (1m) and amended

to read:
~ 628.36 (1m) PAYMENT METHODS. Any corporation operating a voluntary health
care plan may pay health care professionals on a salary, per patient, or
fee—for—service basis to provide health care to policyholders or beneficiaries of the

corporation.
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SECTION 4. 628.36 (1c) (intro.){f the statutes is created to read:
628.36 (1c) DEFINITIONS. (intro.) In this section:

SECTION 5. 628.36 (2) (a) (intro.) %the statutes is amended to read:
628.36 (2) (a) (intro.) In this seetion subsection:

SECTION 6. 628.36 (2) (b) 3. of the statutes is amended to read:

628.36 (2) (b) 3. Except as provided in subd- subds. 4. and 4m., and subject to

sub. (2m) (e), no provider may be denied the opportunity to participate in a health

care plan

organization-or-apreferred-providerplan; under the terms of the plan.

SECTION 7. 628.36 (2) (b) 4m.\{f the statutes is created to read:

628.36 (2) (b) 4m. Subdivision 3. applies to a health maintenance organization,
limited service health organization, or preferred provider plan only with respect to
a provider located in the geographic service area of the health maintenance
organization, limited service health organization, or preferred provider plan.

SECTION 8. 628.36 (2m) (a) (intro.) and 2m. of the statutes are consolidated,

renumbered 628.36 (2m) (ac) and amended to read:

628.36 (2m) (ac) In this subsection:—2m. “Pharmaceutieal. “ harmaceutical

services” do not include the administration of a drug product or device or vaccine
under s. 450.035.
SECTION 9. 628.36 (2m) (a) 1:{f the statutes is renumbered 628.36 (1c¢) (a).
SECTION 10. 628.36 (2m) (a) 2\./0f the statutes is renumbered 628.36 (1c) (b).
SECTION 11. 628.36 (2m) (a) 3't/of the statutes is renumbered 628.36 (1c¢) (c).
SECTION 12. 628.36 (3)‘{)f the statutes is amended to read:
628.36 (3) EXEMPTION BY RULE. By rule the commissioner may exempt from the

application of any part of subs. 1) (1m) to (2m) plans which that provide innovative
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approaches to the délivery of health care or which that are designed to contain health
care costs, and which that cannot operate successfully consistent with all of the
provisions in subs. 1) (1m) to (2m). The commissioner may promulgaté such a rule
only if on a finding that the interests of the public require such plans as an
experiment, to supply health care services that are not otherwise available in
adequate quantity or quality, or to contain health care costs. The promulgated rule

shall be as narrow as is compatible with the success of the plans.

(END)

&/g,
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Wisconsin actually has had an “any willing provider” law since 1975. Interestingly, the
1985 budget bill excluded health maintenance organizations (HMOs), preferred
provider plans (PPPs), and limited service health organizations (LSHOs) from the
requirement. This made Wisconsin’s “any willing provider” law more It less
meaningless. This bill removes the exclusion for HMOs, PPPs, and LSHOs.

For HMOs, PPPs a o irermrent to providers located in the
gebgraphic sefvice 3 .Yeumay wish to delete thistHmitation.

‘Perhaps you would like to provide more oversight for compliance with the requirement.
For example, you could require a plan to file with OCI written “terms of the plan” and
allow OCI to disapprove the terms if they are too exclusionary. You could require a plan
to provide to a provider that is denied participation in a plan written notice of the
reason for the denial.

v/
Would you like to require plans (or just HMOs, PPPs, and LSHOs) to provide an annual

period during which any provider may elect to participate in the plan, as is the case for
pharmacists under s7628.36 (2m)?
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I have included amendments to ss. 609.22 (2) and 609.32 (2) (a) because there may be
a conflict between those provisions and the change to s. 628.36 (2) (b) 3. Let me know

if you think any further changes are needed in ch. 609 because of the change in this
bill.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam kahler@legis.state.wi.us

—— S
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Wisconsin actually has had an “any willing provider” law since 1975. Interestingly, the
1985 budget bill excluded health maintenance organizations (HMOs), preferred
provider plans (PPPs), and limited service health organizations (LSHOs) from the
requirement. This made Wisconsin’s “any willing provider” law more or less
meaningless. This bill removes the exclusion for HMOs, PPPs, and LSHOs.

Perhaps you would like to provide more oversight for compliance with the requirement.
For example, you could require a plan to file with OCI written “terms of the plan” and
allow OCI to disapprove the terms if they are too exclusionary. You could require a plan

to provide to a provider that is denied participation in a plan written notice of the
reason for the denial.

Would you like to require plans (or just HMOs, PPPs, and LSHOs) to provide an annual
period during which any provider may elect to participate in the plan, as is the case for
pharmacists under s. 628.36 (2m)?

I have included amendments to ss. 609.22 (2) and 609.32 (2) (a) because there may be
a conflict between those provisions and the change to s. 628.36 (2) (b) 3. Let me know

if you think any further changes are needed in ch. 609 because of the change in this
bill. ‘

In addition to the substantive change, I moved the definitions of HMO, LSHO, and PPP
(which are in s. 628.36 (2m) (a) in current law) to the beginning of s. 628.36, since those
definitions apply in sub. (2) of that section, also.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E-mail: pam.kahler@legis.state.wi.us
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Wisconsin actually has had an “any willing provxder” law since 1975. Interestingly, the
1985 budget bill excluded health maintenance organizations (HMOs), preferred
provider plans (PPPs), and limited service health organizations (LSHOs) from the
- requirement. This made Wisconsin’s “any willing provider” law more or less
meaningless. This bill removes the exclusion for HMOs, PPPs, and LSHOs.

Perhaps you would like to prov1de more oversight for compliance with the requirement.
For example, you could require a plan to file with OCI written “terms of the plan and
allow OCI to disapprove the terms if they are too exclusmnary You could require a plan
to provide to a provider that is denied part1c1pat10n in a plan Wntten notice of the
reason for the denial. , )

Would you like to require plans (or just HMOs, PPPs, and LSHOS) to prov1de an annual
period during which any provider may elect to participate in the plan, as is the case for~ /
pharmacists under s. 628.36 (2m)?

I have included amendments to ss. 609.22 (2) and 609.32 (2) (a) because there may be
a conflict between those provisions and the change to s. 628.36 (2) (b) 3. Let me know
if you think any further changes are needed i in ch. 609 because of the’ change in this
bill.

In addition to the substantive change I moved the deﬁmtmns of HMO, LSHO and PPP
(which are in . 628.36 (2m) (a) in current law) to the beginning of s. 628 36, since those
definitions apply in sub. (2) of that sectlon also.

Pamela J. Kahler

Senior Legislative Attorney

‘Phone: (608) 266—2682 -

E-mail: pam kahler@legis.state.wi.us
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3.; to renumber and amend 628.36 {); to consolidate, renumber and

2
amend 628.36 (2m) (a) (intro.) and 2m.; to @ end 609.22 (2), 609.32 (2) (a),

628.36 (2) (a) (intro.), 628.36 (2) (b) 3. and 628.36 (3);aud fo create 628.36 (1c)

(intro.) and 628.36 (2) (b) 4m. of the statutes; relating to: allo ing any provider

to participate in a health care plan under the terms of the pla

Analysis by the Legislative Refereﬁce Bureau

Under current law, a health care plan must allow any provider to participate
in the plan under the terms of the plan. However, this requirement does not apply
to health maintenance organizations, limited service health organizations, or
preferred provider plans, each of which is a health care plan that requires, or
provides incentives for, its enrollees to obtain health care services from providers
participating in the plan. “Participating” is defined as being under contract to
provide health care services, items, or supplies to plan enrollees.

This bill requires any health care plan, including a health maintenance
organization, limited service health organization, or preferred provider plan, to
allow any provider to participate in the plan under the terms of the plan. The
requirement only applies to a health maintenance organization, limited service

3
?
?
:
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health organization, or preferred provider plan, however, if the provider is located

in the geographic service area of the plan. ZM 2-AV

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

X
SECTION 1. 609.22 (2) of the statutes is amended to read:
609.22 (2) ADEQUATE CHOICE. A defined network plan that is not a preferi‘ed

provider plan shall ensure that, with respect to covered benefits, each enrollee has

adequate choice among participating providers and that the providers are, to the

extent consistent with s. 628.36 (2) (b) 3‘(1 accessible and qualified. P ordl (L)

K
SECTION 2. 609.32 (2) (a) of the statutes is amended to read:

609.32 (2) (a) A defined network plan shall develop, consistent with s. 628.36

2) (b) 3L a process for selecting participating providers, including written policies

and procedures that the plan uses for review and approval of providers. After
consulting with appropriately qualified providers, the plan shall establish, to the
extent consistent with s. 628.36 (2) (b) %{mm requirements for its

participating providers. The process for selection shall include verification of a
provider’s license or certificate, including the history of any suspensions or
revocations, and the history of any liability claims made against the provider.

SECTION 3. 628.36 (1))(<)f the statutes is renumbered 628.36 (1m) and amended
to read:

628.36 (1m) PAYMENT METHODS. Any corporation operating a voluntary health
care plan may pay health care professionals on a salary, per patient, or
fee—for—service basis to provide health care to policyholders or beneficiaries of the
corporation.

SECTION 4. 628.36 (1¢) (intro.)\g)(f the statutes is created to read:
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SECTION 4
1 628.36 (1¢) DEFINITIONS. (intro.)\/In this section:
2 SECTION 5. 628.36 (2) (a) (intro.)\é}the statufes’ is amended to read:
3 628.36 (2) (a) (intro.) In this seetion subsection:
4 SECTION 6. 628.36 (2) (b) 3?)(<)f the statutes is amended to read:
5 628.36 (2) (b) 3. Except as provided in subd- subds. 4. and 4m.. and subiect to

6 sub. (2m) (e), no provider may be denied the opportunity to participate in a health

3 7 care plan;-ot than th-mainter anizationalimit .
/\ 8 erganizationor-a preferred provider plan; under the terms of the plan.
[ N
‘_f \ 9 : SECTION 7. 628.36 (2) (b) 4m. of the statutes is created to read:

10 628.36 (2) (b) 4m. Subdivision 3. applies to a health maintenance organization,

11 limited service health organization, or preferred provider plan only with respect to
12 a provider located in the geographic service area of the health maintenance

heatti_ cone.

X 13 organization, limited service health organization, or preferred provider plan.
' my 14 ' SECTION 8. 628.36 (2m) (a) (intro.)\énd 2m. of the statutes'are consolidated,
) _
%) 15 renumbered 628.36 (2m) (ac). ?;d ame.nded to read: | uj/\() -
@ 628.36 (2m) (ac) In this subsection:—2m. “Pharmaceutieal A ()
17 services” do not include the administration of a drug product or device or vaccine
18 under s. 450.035.
j ~N 19 SECTION 9. 628.36 (2m) (a) 1‘.)f)f the statutes is renumbered 628.36 (1c) (a).
{ (\") 20 SECTION 10. 628.36 (2m) (a) 2:;)f the statutes is renumbered 628.36 (1c) (b).
% | 21 SECTION i 628.36 (2m) (a) 3. of the statutes is renumbered 628.36 (1c) (c).
1 22 SEcTIoN 12. 628.36 (3) of the statutes is amended to read:

628.36 (3) EXEMPTION BY RULE. By rule the commissioner may exempt from the

\'_‘_/"
B
w

24 application of any part of subs. (1) (1m) to (2m) plans whieh that provide innovative

25 approaches to the delivery of health care or whieh that are designed to contain health
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care costs, and which that cannot operate successfully consistent with all of the
provisions in subs. 1) (1m) to (2m). The commissioner may promulgate such a rule
only if on a finding that the interests of the public require such plans as an
experiment, to supply health care services that are not otherwise available in
adequate quantity or quality, or to contain health care costs. The promulgated rule

shall be as narrow as is compatible with the success of the plans.

- (END)
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- INSERT 2-A

YWO™ The bill also requires a health care plan\/that excludes a provider from
participation in the plan to give the provider written notice of the reason for the
exclusion.

QX Also under current law, a health maintenance organization, limited service
health organization, or preferred provider plan‘that covers pharmaceutical services
provided by one or more pharmacists who are not full-time“salaried employees or
partners of the organization or plan must provide an annual 30—day‘f)eriod during
which any pharmacist may elect to participate in the organization or plan under its
terms as a selected provider for at least one year. This bill expands that requirement.
Under the bill, a health maintenance organization, limited service health
organization, or preferred provider plan that covers health care services that are
provided by one or more health care professionals who are not full-time salaried
employees or partners of the organization or plan is required to provide an annual
30—day period*during which any health care professional%vho provides those health
care services and who is located in the geographic service area of the organization

or plan may elect to participate in the organization or plan under its terms as a
selected provider for at least one year.

(END OF INSERT 2-A)
INSERT 3-8

v
SECTION 1. 628.36 (2) (b) 4. of the statutes is amended to read:
628.36 (2) (b) 4. Any health care plan may exclude a provider from participation
in the health care plan for cause related to the practice of his or her profession. A

health care plan that excludes a provider from participation shall advise the provider
in writing of the reason for the exclusion.\/

History: 1975 c. 223, 371, 422; 1983 a. 27, 192, 321, 396; 1985 a. 29; 1987 a. 27; 1989 a. 31, 215; 1991 a. 250; 1997 a. 27, 68; 1997 a. 237 5. 727m.
(END OF INSERT 3-8)

INSERT 3-13

v
SECTION 2. 628.36 (2m) (title) of the statutes is repealed and recreated to read:
628.36 (2m) (title) ANNUAL PARTICIPATION ELECTION PERIOD.

(END OF INSERT 3-13)

Y
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628.36 (2m) (e) 1. A health maintenance organization, limited service health
organization, or preferred provider plan that provides coverage (o\f pharmaceutieal
health care\éervices when that are performed by one or mor%ﬁ::maei-sts health care
professionals who are selected by the organization or plan but who are not full-time

salaried employees or partners of the organization or plan shall provide an annual

period of at least 30 days during which any pharmaeist registered under ch. 450
v
health care professional who provides those health care services, who has been

granted a credential, as defined in s. 440.01 (2) (a), to practice in this state. and who

is located in the geographic service area of the organization or plan may elect to

participate in the health maintenance organization, limited service health

organization, or preferred provider plan under its terms as a selected provider for at

least one year.

History: 1975 c. 223, 371, 422; 1983 a. 27, 192, 321, 396; 1985 a. 29; 19{7/. 27; 1989 a. 31, 215; 1991 a. 250; 1997 a. 27, 68; 1997 a. 237 5. 727m.

SECTION 4. 628.36 (2m) (e) 2" of the statutes is amended to read:

628.36 (2m) (e) 2. Except as provided in subd. 3., subd. 1. applies to health

maintenance organizations en
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plans on or after April 28,1990 the effective date of this\éubdivision .... [revisor
inserts date].

History: 1975 c. 223, 371, 422; 1983 a. 27, 192, 321, 396; 1985 a. 29; 1987 £ 27; 1989 a. 31, 215; 1991 a. 250; 1997 a. 27, 68; 1997 a. 237 5. 727m.

SECTION 5. 628.36 (2m) (e) 3. of the statutes is amended to read:
628.36 (2m) (e) 3. If compliance with the requirements of subd. 1. during the

period specified in subd. 2. would impair any provision of a contract between a health

maintenance organization, limited service health organization, or preferred = -

provider plan and any other person, and if the contract provision was in existence
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prior to May-10,-1984 the effective date of this subdivision‘.‘/... [revisor inserts datel,

then immediately after the expiration of all such contract provisions the health

maintenance organization, limited service health organization. or preferred

provider plan shall comply with the requirements of subd. 1.

History: 1975 c. 223, 371, 422; 1983 a. 27, 192, 321, 396; 1985 a. 29; 198%. 27; 1989 a. 31, 215; 1991 a. 250; 1997 a. 27, 68; 1997 a. 237 5. 727m.

SECTION 6. 628.36 (2m) (e) 4. of the statutes is repealed.

(END OF INSERT 3-21)
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